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Question One: (30 marks) 


Barry has been working for Fun 4 Kids for the past ten (10) years. This company 
specialises in organising and offering experience and holiday opportunities for children 
who have been diagnosed with a life threatening disease. It has always been Barry’s 
understanding that he is an employee of Fun 4 Kids. He is consistently rostered on to 
work three (3) days per week from 9Yam-38pm. During the NSW school holidays he is 
expected to work five (5) days per week between 9am-5pm. Fun 4 Kids provide his 
uniform but he supplies a selection of activities and toys which are used by the children. 
He is unable to take time off during NSW school holidays, but is required to have his own 
insurance. 


One of Barry’s responsibilities is supervising the yearly camping trip which Fun 4 Kids 
organises. In January 2019 the camp was held at Crescent Beach in New South Wales. 
The camp went well apart from one incident. Apparently two of the attendees, Tenile (10 
years old) and Dwayne (12 years old) were playing with bows and arrows. Dwayne 
accidentally shot Tenile in the eye. As a result of this incident Tenile lost the sight in her 
right eye. At the time Barry was attending to another group of students. Tenile and 
Dwayne were not in the line of sight of Barry or any of the other supervisors at the camp. 


Please advise the parties of their rights and liabilities in tort. 


Question Two: (30 marks) 


In 2012 Judy was diagnosed with breast cancer. At this time Judy had the recommended 
cancer treatment and later went into remission. At the time of her initial cancer treatment 
in 2012 Judy asked Dr Pain, her oncologist, if she should have a double mastectomy. Dr 
Pain opined that this wasn’t necessary in her case. Judy pressed Dr Pain and said ‘if 
there is any chance this would help my future prognosis | would like to elect to have the 
double mastectomy.’ Judy noted ‘I am a single mother and | am not particularly body 
conscious.’ Dr Pain reaffirmed that a double mastectomy was an unnecessary procedure 
which could cause further complications in Judy’s case. 


In January 2019 Judy went to have her yearly tests at Farmidale District Hospital to make 
sure her cancer was still in remission. Judy breathed a sigh of relief when she was not 
contacted by her doctor or the hospital relating to the results. She assumed ‘no news 
was good news.’ 
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In March 2019 Judy attended a routine appointment with Dr Pain. A few days before the 
appointment Dr Pain contacted Farmidale District Hospital to see if Judy had completed 
her routine tests. A representative from Farmidale District Hospital noted ‘she did have 
the tests and the results were sent to the consulting doctor in January.’ Due to a clerical 
error the results were sent to an unknown doctor who did not know Dr Pain nor Judy. 


Unfortunately, the results indicated that Judy had a reoccurrence of breast cancer. Dr 
Pain organised for her to have surgery, followed by chemotherapy and radiation. As a 
result of the delay in her treatment, Judy’s prognosis is significantly worse than it would 
have been if the test results were made available in January 2019. 


In addition to this, Dr Pain now concedes he gave Judy the incorrect advice about not 
having the double mastectomy in 2012. If she had this procedure in 2012 it would have 
reduced the risk of getting the cancer back by 50%. In addition, the success rate of Judy’s 
treatment would have been significantly higher if her treatment had started in January 
2019 rather than March 2019. 


Please advise Dr Pain of his rights and liabilities in tort. Also briefly comment on 
whether or not Farmidale District Hospital should be liable for any of Judy’s harm? 


Question Three: (30 marks) 


CM Laverty are a company who design and build commercial premises in New South 
Wales. CM Laverty employs skilled builders, engineers and architects. The Centrabrink 
Building was designed by CM Laverty in 2010. The building was purchased by a firm of 
accountants in 2011. In 2015 the accounting firm sold the property to Ross, Parsons and 
Spect, a firm of solicitors. In 2018 it became clear the building was suffering from 
substantial distress. A subsequent report revealed the foundations and footings were not 
designed in accordance with industry standards. After consultation with another group of 
engineers and builders it was ascertained the building would cost $250,000 to fix so it 
adheres to industry standards. The partners at Ross, Parsons and Spect are distraught 
as they are a new firm who spent all their respective savings on purchasing the 
Centrabrink Building. 


Juliet decided to have a garage sale in order to get rid of unwanted items. She set up a 
group of trestle tables in her shed where she placed her unwanted items. The shed floor 
was littered with pieces of wood, gardening tools and other bric-a-brac. Barney who is 
75 years old, decided to attend the garage sale. He was having a wonderful time looking 
through Juliet’s goods until he tripped and fell on a garden hoe which was lying on the 
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shed floor near a group of tables in the shed. Barney suffered significant injuries to his 
left leg as a result of his fall. Barney has a pre-existing bone and muscle degenerative 
disease which has exacerbated the effects of the injury. It is now likely he will be confined 
to a wheelchair as he can no longer walk on his own. 


Please advise the parties of their rights and liabilities in tort. 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 
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